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No. 10,853 


QUESTIONS PRESENTED 

In the opinion of the appellee the questions prese 


are: 


hted 


of 


1. Did appellant serve the balance of his Distric 
Columbia sentence concurrently with his Missouri sentence 
when as a prisoner on parole from the District of Columbia 
he was arrested, convicted, sentenced and imprisoned for 
a Missouri offense, and when his parole has not been re¬ 
voked and he has not been returned to custody or confine¬ 
ment on the basis of a parole violator’s warrant issuedjbut 
merely lodged as a detainer against him? 

2. Has jurisdiction of the District of Columbia Boarci of 
Parole over the case been transferred to the Federal Board 
of Parole when prior to parole appellant was confined }n a 
penal institution of the District of Columbia and when after 
parole he was removed to the United States Penitentiary 
at Leavenworth, Kansas, not on the basis of his violation 
of parole but on the basis of his Missouri offense? 


* 
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Counterstatement of the Case. 

Statutes Involved. 

Summary of Argument. 

Argument: 

The District Court Properly Denied Appellant's Petition to 
Compel the District of Columbia Board of Parole to Remove 
Its Parole Violator's Warrant Lodged Against Him as a 
Detainer with the United States Penitentiary at Leaven¬ 
worth, Kansas. 

A. Appellant has not served the balance of his District 

of Columbia sentence and the parole violator's war¬ 
rant is validly issued and outstanding unless juris¬ 
diction of the District of Columbia Board of Parole 
has been transferred to the Federal Board of Parole. 

B. Jurisdiction of the District of Columbia Board of 

Parole has not been transferred to the Federal Board 

of Parole. 

Conclusion . 
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^Hntteti states Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,853 

Carl I. Noll, appellant 
v . 

Board of Parole for the Government of the District of 

Columbia, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT\ FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On May 3,1946, Carl I. Noll was convicted in the District 
of Columbia of larceny after trust and was sentenced to 
imprisonment for a term of six months to two years (R. 5). 
He was committed to the District of Columbia Reformhtorv 

•f 

(R. 3). On November 14, 1946, he was released on parole 
for the balance of his sentence, which, if not interrupted and 
suspended, would have been served by May 2, 1948. How¬ 
ever, on April 10, 1947, a parole violator’s warrant for his 
arrest and return to confinement was issued by the phrole 
board for the District of Columbia. (J.A. 2.) Warrants 
for his arrest were also issued in the Eastern District of 
Missouri and the Western District of Pennsylvania. In 
June of 1947 he was arrested in the state of New York as 
a fugitive from justice on the basis of the Missouri fwar- 
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rant. He was temporarily committed to the county jail in 
Broome County, New York. The Pennsylvania warrant 
and the District of Columbia parole violator’s warrant 
(received by the United States Marshal for the Northern 
District of New York on July 8,1947) were lodged against 
him as detainers at the Broome County jail. After a hear¬ 
ing with respect to the Missouri charge, he was ordered 
removed to the Eastern District of Missouri for disposition 
of that charge. (J.A. 4.) Upon conviction of that charge 
he was committed to the United States Penitentiary at 
Leavenworth, Kansas (R. 15). The Pennsylvania warrant 
and the District of Columbia parole violator’s warrant 
■were forwarded to, and lodged as detainers against him at, 
that institution (J.A. 1, 4). 

In November of 1948 Carl I. Noll filed in the United States 
District Court for the District of Columbia a petition to 
compel the District of Columbia Board of Parole to remove 
the parole violator’s warrant lodged against him as a de¬ 
tainer at the United States Penitentiary at Leavenworth, 
Kansas (R. 1). The petitioner alleged that upon service 
of the parole violator’s warrant upon him in New York 
State on July 8, 1947, regardless of the new charges pend¬ 
ing against him, he immediately began service of the balance 
of his District of Columbia sentence and that he had com¬ 
pleted service of that sentence less statutory “good time.” 
Counsel was appointed to represent the petitioner (R. 11); 
the Government filed an answer to the petition (J.A. 3-4); 
and pretrial proceedings were held (R. 15-16). In its 
answer and at the pretrial proceedings the Government 
pointed out that the petitioner had never been returned 
to custody or confinement on the basis of the parole vio¬ 
lator’s warrant and that his parole had never actually been 
revoked (J.A. 3-4; R. 15). After a hearing, the petition 
was dismissed (R. 24), and from the order dismissing his 
petition the petitioner now appeals (R. 25). 
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STATUTES INVOLVED 

D. C. Code (1940 ed.) § 24-201b provides in part: 

§ 24-201b. Transfer of powers of Board of Indeter¬ 
minate Sentence and Parole—Duties of parole execu¬ 
tive—Cooperation with Board. 

Upon appointment of the members of the Boarq of 
Parole, the powers of the Board of Indeterminate 
Sentence and Parole created by section 24-201, not spe¬ 
cifically repealed, shall be transferred to and vestec. in 
the Board of Parole. • * * 

D. C. Code (1940 ed.) § 24-205 provides: J 

§ 24-205 [6:455]. Violation of parole—Warrant— j\.r- 
rest—Return to confinement. 

If said Board of Indeterminate Sentence and Parole, 
or any member thereof, shall have reliable information 
that a prisoner has violated his parole, said boardj or 
any member thereof, at any time within the term or 
terms of the prisoner’s sentence, may issue a warrant 
to any officer hereinafter authorized to execute the 
same for the retaking of such prisoner. Any officer 
of the District of Columbia penal institutions, any 
officer of the Metropolitan Police Department of the 
District of Columbia, or any federal officer authorized 
to serve criminal process within the United States to 
whom such warrant shall be delivered is authorized 
and required to execute such warrant by taking such 
prisoner and returning or removing him to the penal 
institution of the District of Columbia from wliich he 
was paroled or to such penal or correctional institution 
as may be designated by the Attorney General of the 
United States. (Julv 15, 1932, 47 Stat. 698, ch. 492, 
§ 5; June 6, 1940, 54 Stat. —, ch. 254, § 4.) 

D. C. Code (1940 ed.) § 24-206, prior to its amendment in 
1947, provided: 

§ 24-206 [6:456]. Revocation of parole after retaking 
—Hearing—New parole. 

At the next meeting of the Board of Indeterminate 
Sentence and Parole held after the issuing of a war¬ 
rant for the retaking of any paroled prisoner, said 
board shall be notified thereof, and if such prisoner 
shall have been returned to the institution, he slfall 
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be given an opportunity to appear before said Board 
of Indeterminate Sentence and Parole, and the said 
board may then, or at any time in its discretion revoke 
the order and terminate such parole or modify the 
terms and conditions thereof, and if such order of 
parole be revoked and the parole so terminated the 
said prisoner shall serve the remainder of the sentence 
originally imposed, the unexpired term of imprisonment 
of any such prisoner to begin to run from the date he 
is returned to the institution, and time the prisoner 
was out on parole shall not be taken into account to 
diminish the time for which he was sentenced: Pro¬ 
vided, That the parole board, at its discretion, may 
afterwards grant a new parole to said prisoner, in the 
event said board should deem it advisable. 

In the event said prisoner is removed to a penal or 
correctional institution designated by the Attorney 
General, the Board of Parole, created by sections 723a 
to 723c, Title 18, U.S. Code, shall have and exercise 
the same power and authority over such prisoner as 
the Board of Indeterminate Sentence and Parole would 
have had such prisoner been returned to a penal in¬ 
stitution of the District of Columbia, including the 
power to revoke his parole. (July 15, 1932, 47 Stat. 
698, ch. 492, § 6; June 6, 1940, 54 Stat. —, ch. 254, § 5.) 

D. C. Code (1940 ed.) § 24-206, now provides: 

§ 24-206 [6:456]. Revocation of parole after retaking 

—Hearing—New parole. 

When a prisoner has been retaken upon a warrant 
issued by the Board of Parole, he shall be given an 
opportunity to appear before the Board, a member 
thereof, or an examiner designated by the Board. At 
such hearing he may be represented by counsel. The 
Board may then, or at any time in its discretion, 
terminate the parole or modify the terms and condi¬ 
tions thereof. If the order of parole shall be revoked, 
the prisoner, unless subsequently reparoled, shall serve 
the remainder of the sentence originally imposed less 
anv commutation for good conduct which mav be 
earned by him after his return to custody. For the 
purpose of computing commutation for good conduct, 
the remainder of the sentence originally imposed shall 
be considered as a new sentence. The time a prisoner 
was on parole shall not be taken into account to 
diminish the time for which he was sentenced. 
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In the event a prisoner is confined in, or as a parolee 
is returned to a penal or correctional institution otjier 
than a penal or correctional institution of the District 
of Columbia, the Board of Parole created by section 
723a, Title 18, U.S. Code, shall have and exercise the 
same power and authority as the Board of Parole of 
the District of Columbia had the prisoner been confiiked 
in or returned to a penal or correctional institution of 
the District of Columbia. (As amended July 17, 1947. 
61 Stat. 379, ch. 263, § 5.) 

D. C. Code (1940 ed.) § 24-209 provides: 

§ 24-209 [6:459]. Federal Parole Board—Authority 
over United States prisoners convicted in the dis¬ 
trict of Columbia and elsewhere. 

The Board of Parole created by section 723a of Title 
18, U.S. Code, shall have and exercise the same power 
and authority over prisoners convicted in the District 
of Columbia of crimes against the United States ahd 
now or hereafter confined in any United States peni¬ 
tentiary or prison (other than the penal institutions 
of the District of Columbia) as is vested in the Board 
of Indeterminate Sentence and Parole over prisoners 
confined in the penal institutions of the District of 
Columbia. (July 15, 1932, ch. 492, § 10, as added, June 
5,1934, 48 Stat. 880, ch. 391.) 

SUMMARY OF ARGUMENT 

It has been contended on behalf of appellant that the 
District of Columbia Board of Parole should be compelled 
to remove its parole violator’s warrant lodged against him 
as a detainer with the United States Penitentiary at Leaver- 
worth, Kansas, because (1) he has served the balance of his 
District of Columbia sentence concurrently with his Mis¬ 
souri sentence, and (2) jurisdiction of the District of Colum¬ 
bia Board of Parole has been transferred to the Federal 
Board of Parole. 

It is well settled that where a prisoner on parole s 
arrested, convicted, sentenced and imprisoned for a new 
and separate offense, such imprisonment is attributab e 
solely to his new offense. Service of his original sentence 
is interrupted and suspended and commences again only ^f 
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his parole is revoked and when he is returned to custody or 
confinement on the basis of his violation of parole. To hold 
otherwise would be to remove the punishment for the parole 
violation itself and thus to defeat the very purpose of 
parole. Appellant, as a prisoner on parole from the Dis¬ 
trict of Columbia, was arrested and held in custody in New 
York State and removed to Missouri on the basis of a 
Missouri warrant and, upon conviction of the Missouri 
charge, was sentenced and imprisoned in the United States 
Penitentiary at Leavenworth, Kansas, for his Missouri 
offense. The District of Columbia parole violator’s war¬ 
rant was issued within the term of his original sentence 
and was merely lodged as a detainer against him. His 
parole has not been revoked and he has not been taken into 
custody or confinement on the basis of the parole violator’s 
warrant. He has not, therefore, begun or completed service 
of the balance of his District of Columbia sentence. 

The Federal Board of Parole, as distinguished from the 
District of Columbia Board of Parole, has jurisdiction of 
prisoners convicted of offenses in the District of Columbia 
only if prior to parole they are confined in a Federal in¬ 
stitution other than one of the District of Columbia or 
after parole are removed to such institution as a parole 
violator. Prior to parole appellant was confined in the Dis¬ 
trict of Columbia Reformatory. After parole he was held 
in custody and removed to the United States Penitentiary 
at Leavenworth, Kansas on the basis of his Missouri offense 
and not as a parole violator. Accordingly, jurisdiction of 
the District of Columbia Board of Parole has been retained 
and not transferred to the Federal Board of Parole. 
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ARGUMENT 

I 

The District Court Properly Denied Appellant’s Petition to 
Compel the District of Columbia Board of Parole to Remove 
Its Parole Violator’s Warrant Lodged Against Him a^ a 
Detainer with the United States Penitentiary at Leavenwoifth, 
Kansas 

A. Appellant h-as not served the balance of his District of 
Columbia sentence and the parole violator's warramt is 
validly issued and outsta'nding unless jurisdiction of the 
District of Columbia Board of Parole has been transferred 
to the Federal Board of Parole . 

In the District Court it was contended on behalf of appel¬ 
lant that the parole violator’s warrant lodged against him 
as a detainer was no longer validly issued and outstanding 
because he had served the balance of his District of Colum¬ 
bia sentence concurrently with his Missouri sentence 
(R. 15). It is a well settled rule, however, that a parble 
violator’s original, unexpired sentence begins to run not 
when he is imprisoned for a new and separate offense lo)ut 
only if his parole is revoked and when he has been returned 
to custody or confinement on the basis of his violation of 
parole. Zerbst v. Kidwelly 304 U.S. 359; Anderson v. Corally 
263 U.S. 193; Washington v. Clemmer, 83 U.S. App. D.C. 
268, 169 F. 2d 300; Jones v. Clemmer , 82 U.S. App. D.C. 
288,163 F. 2d 852; Hammerer v. Huffy 71 App. D.C. 246,110 
F. 2d 113. The reason for this rule has been stated by the 
Supreme Court in the Kidwell case at p. 363 and quoted by 
this Court in the Hammerer case at p. 116, as follows: 

Parole is intended to be a means of restoring 
offenders who are good social risks to society; to afford 
the unfortunate another opportunity by clemency-b¬ 
under guidance and control of the Board. Unless [a 
parole violator can be required to serve some time in 
prison in addition to that imposed for an offence coih- 
mitted while on parole, he not only escapes punishmeht 
for the unexpired portion of his original sentence, btit 
the disciplinary power of the Board will be practically 
nullified. If the parole laws should be construed 
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respondent contends, parole might be more reluctantly 
granted, contrary to the broad humane purpose of Con¬ 
gress to grant relief from imprisonment to deserving 
prisoners. 

D. C. Code (1940 ed.), § 24-205 authorizes the District of 
Columbia Board of Indeterminate Sentence and Parole 
(whose functions in July of 1947 were, by § 24-201b trans¬ 
ferred to the District of Columbia Board of Parole) at any 
time within the term of a prisoner’s sentence to issue a 
parole violator’s warrant for the retaking of such prisoner. 
Appellant’s District of Columbia sentence, if not inter¬ 
rupted and suspended, would have expired on May 2, 1948. 
The parole violator’s warrant was issued on April 10, 1947. 
It -was, therefore, timely issued. § 24-205 also provides that 
such a warrant shall be executed by taking the prisoner and 
returning him to confinement in either a District of Colum¬ 
bia penal institution or such other penal or correctional in¬ 
stitution as may be designated by the Attorney General. 
Whether or not the parole violator’s warrant was served 
on appellant, it is apparent that he never was returned to 
custody or confinement either in the District of Columbia 
or elsewhere on that warrant. He was, rather, first held 
in custody in New York and removed to the Eastern District 
of Missouri on the basis of the Missouri warrant and later 
confined in the United States Penitentiary at Leavenworth, 
Kansas, to serve his Missouri sentence. The parole vio¬ 
lator’s warrant, therefore, was never executed within the 
meaning of the statute but was merely lodged against ap¬ 
pellant as a detainer. 

D. C. Code (1940 ed.), § 24-206 requires that a prisoner 
retaken on a parole violator’s warrant be granted a hearing 
by the board of parole prior to revocation of his parole. 
See Fleming v. Tate, 81 U.S. App. D.C. 205, 156 F. 2d 848. 
Not only has there been no retaking of appellant on the 
parole violator’s warrant but he has not been granted a 
hearing by the Board and his parole has not actually been 
revoked. Accordingly, he has not begun to serve the balance 
of his District of Columbia sentence. 


9 


Appellant, therefore, has not served the balance of his 
District of Columbia sentence and the parole violator’s 
warrant lodged against him as a detainer is validly issued 
and outstanding unless jurisdiction of the District of 
Columbia Board of Parole has been transferred to the Fed¬ 
eral Board of Parole. 

B. Jurisdiction of the District of Columbia Board of 
Parole has not been transferred to the Federal Board of 
Parole. 

In this Court it is now contended on behalf of appellant 
for the first time that the parole violator’s warrant is not 
validly issued and outstanding because, by virtue of a 1?947 
amendment of D. C. Code (1940 ed.), § 24-206, jurisdiction 
of the District of Columbia Board of Parole has been trans¬ 
ferred to the Federal Board of Parole (Br. 4-5). PrioJ: to 
the 1947 amendments of the District of Columbia parole law 
the District board was entitled the Board of Indeterminate 
Sentence and Parole. D. C. Code (1940 ed.), § 24-209 pro¬ 
vided that, with respect to prisoners convicted of offeijses 
against the United States in the District of Columbia and 
confined in any United States penitentiary or prison other 
than the penal institutions of the District of Columbia, the 
Federal Board of Parole would have the same jurisdiction 
as the Board of Indeterminate Sentence and Parole with 
respect to prisoners confined in the penal institutions! of 
the District of Columbia. D. C. Code (1940 ed.), § 24-205, 
as previously mentioned, provided that parole violators’ 
warrants issued by the Board of Indeterminate Sentence 
and Parole might be executed by taking the prisoner and 
either returning him to confinement in a District of Colum- 
bia penal institution or removing him to such other pelnal 
or correctional institution as might be designated by the 
Attorney General. D. C. Code (1940 ed.), § 24-206 provided 
that if the retaken prisoner was so removed to such a pepal 
or correctional institution designated by the Attorney Gen¬ 
eral, then the Federal Board of Parole would have the sajme 
jurisdiction that the Board of Indeterminate Sentence ^nd 
Parole would have if the prisoner were returned to a Dis- 


10 


trict of Columbia penal institution. 1 The 1947 amendment 
of D. C. Code (1940 ed.), § 24-206 referred to by appellant 
provides: 

In the event a prisoner is confined in, or as a parolee 
is returned to a penal or correctional institution other 
than a penal or correctional institution of the District 
of Columbia, the Board of Parole created by section 
723a, Title 18, U.S. Code, shall have and exercise the 
same power and authority as the Board of Parole of 
the District of Columbia had the prisoner been confined 
in or returned to a penal or correctional institution of 
the District of Columbia. (As amended July 17, 1947, 
61 Stat. 379, ch. 263, § 5.) 

The legislative history of this provision does not indicate 
that it was intended to change the substance of the similar 
previous provisions of D. C. Code (1940 ed.), §§ 24-206, 
24-209. It merely puts the Federal Board of Parole in the 
same relative position wuth respect to the District of Co¬ 
lumbia Board of Parole as it previously occupied with 
respect to the District of Columbia Board of Indeterminate 
Sentence and Parole. The Federal Board of Parole, there- 

J The pertinent provisions of D. C. Code (1940 ed.) §§24-205, 
24-206, are respectively explained by the Committee Reports as 
follows: 

Also under section 5 of the existing act the prisoner must 
be returned to the penal institution from which he w'as paroled. 
The proposed amendment provides that the prisoner may be 
taken to such penal or correctional institution as may be 
designated by the Attorney General. In many cases a prisoner 
violates his parole and goes to a remote portion of the United 
States. The purpose of this amendment is to avoid the expenses 
of returning him to the penal institution of the District of 
Columbia, especially w’here the balance of his sentence to be 
served is short. 

This section of the proposed bill adds a provision to section 6 
of the Indeterminate Sentence Act to give the Federal Board 
of Parole jurisdiction over prisoners paroled from the District 
of Columbia penal institutions who have violated their parole 
and have been transferred to a penal or correctional institution 
designated by the Attorney General. The power given to the 
Federal Board of Parole includes the powder to revoke the 
parole granted by the Board of Indeterminate Sentence and 
Parole. House Report 1994, 76th Cong., 3d Sess., p. 2; Senate 
Report 1607, 76th Cong., 3d Sess., p. 2. 
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fore, did not acquire jurisdiction unless appellant taras 
either, prior to parole confined in, or as a parolee removed 

the 
:on- 


to, a penal or correctional institution other than one ofj 
District of Columbia. Appellant was prior to parole 


fined not in a penal or correctional institution other than 
one of the District of Columbia but in the District of Co¬ 
lumbia Reformatory. He was not removed to a penal or 
correctional institution other than one of the District of 
Columbia as a parolee but as one convicted of a new and 
separate offense. Accordingly, jurisdiction of the District 
of Columbia Board of Parole has not been transferred to 
the Federal Board of Parole. 


CONCLUSION 


Wherefore, it is respectfully submitted that the orde 
the District Court should be affirmed. 

George Morris Fay, 
United States Attorney. 

Joseph M. Howard, 
Joseph F. Goetten, 
Assistant United States Attorneys 
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